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COMMITTEE REPORT

MADAM PRESIDENT:

The Senate Committee on Judiciary, to which was referred Senate Bill No. 450, has had the
same under consideration and begs leave to report the same back to the Senate with the
recommendation that said bill be AMENDED as follows:

1 Page 1, between the enacting clause and line 1, begin a new

2 paragraph and insert:

3 "SECTION 1. IC 23-1-17-6 IS ADDED TO THE INDIANA CODE

4 AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE JULY

5 1, 2009]: Sec. 6. Unless limited or prohibited by the articles of

6 incorporation or bylaws, IC 26-2-8 applies to this article.".

7 Page 6, delete lines 22 through 28, begin a new paragraph and

8 insert:

9 "SECTION 7. IC 23-1-20-3.5 IS ADDED TO THE INDIANA

10 CODE AS A NEW  SECTION TO READ AS FOLLOWS

11 [EFFECTIVE JULY 1, 2009]: Sec. 3.5. "Beneficial owner", for

12 purposes of IC 23-1-22-4, IC 23-1-30-4, and IC 23-1-43, means a

13 person that:

14 (1) individually or with or through any of its affiliates or

15 associates beneficially owns the shares, directly or indirectly;

16 (2) individually or with or through any of its affiliates or

17 associates, has:

18 (A) the right to acquire the shares at any time, under any

19 agreement, arrangement, or understanding, or upon the
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1 exercise of conversion rights, exchange rights, warrants,

2 options, or otherwise; or

3 (B) the right to vote the shares under any agreement,

4 arrangement, or understanding.

5 However, a person is not a beneficial owner of shares

6 tendered under a tender or exchange offer made by the

7 person or any of the person's affiliates or associates until the

8 tendered shares are accepted for purchase or exchange, and

9 a person is not a beneficial owner of shares under clause (B)

10 if the agreement, arrangement, or understanding to vote the

11 shares arises solely from a revocable proxy or consent given

12 in response to a proxy or consent solicitation made in

13 accordance with the applicable regulations under the

14 Securities Exchange Act of 1934 and is not then reportable on

15 a Schedule 13D under the Securities Exchange Act of 1934 or

16 any comparable or successor report;

17 (3) has any agreement, arrangement, or understanding for the

18 purpose of acquiring, holding, voting (except as provided in

19 subdivision (2)), or disposing of the shares with any other

20 person that beneficially owns or whose affiliates or associates

21 beneficially own the shares, directly or indirectly; or

22 (4) has any derivative instrument that includes the

23 opportunity, directly or indirectly, to profit or share in any

24 profit derived from any increase in the value of the subject

25 shares.

26 SECTION 8. IC 23-1-20-6 IS AMENDED TO READ AS

27 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 6. "Deliver" includes

28 mail. or "delivery" means any method of delivery used in

29 conventional commercial practice, including delivery by hand,

30 mail, commercial delivery, and electronic transmission.

31 SECTION 9. IC 23-1-20-6.5 IS ADDED TO THE INDIANA CODE

32 AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE JULY

33 1, 2009]: Sec. 6.5. "Derivative instrument" means any option,

34 warrant, convertible security, stock appreciation right, or similar

35 right with an exercise or conversion privilege or a settlement

36 payment or mechanism at a price related to an equity security or

37 similar instrument with a value derived in whole or in part from

38 the value of an equity security, whether or not the instrument or
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1 right is subject to settlement in the underlying security or

2 otherwise.

3 SECTION 10. IC 23-1-20-8.5 IS ADDED TO THE INDIANA

4 CODE AS A NEW  SECTION TO READ AS FOLLOWS

5 [EFFECTIVE JULY 1, 2009]: Sec. 8.5. "Electronic transmission" or

6 "electronically transmitted" means the transmission of an

7 electronic record (as defined in IC 26-2-8-102(9)). The time and

8 place of sending and of delivery by electronic means is governed by

9 IC 26-2-8-114.".

10 Page 7, delete lines 6 through 42, begin a new paragraph, and insert:

11 "SECTION 11. IC 23-1-20-24.5 IS ADDED TO THE INDIANA

12 CODE AS A NEW SECTION TO READ AS FOLLOWS

13 [EFFECTIVE JULY 1, 2009]: Sec. 24.5. "Sign" or "signature"

14 includes any manual, facsimile, or conformed signature, or an

15 electronic signature (as defined in IC 26-2-8-102(10)).

16 SECTION 12. IC 23-1-20-29 IS AMENDED TO READ AS

17 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 29. (a) Notice under

18 this article shall be in writing (including electronic transmission)

19 unless oral notice is authorized by a corporation's articles of

20 incorporation or bylaws.

21 (b) Notice, if otherwise in proper form under this article, may be

22 communicated:

23 (1) in person;

24 (2) by telephone, telegraph, teletype, or other form of wire or

25 wireless communication; or

26 (3) by mail; or

27 (4) electronically.

28 If these forms of personal notice are impracticable, notice may be

29 communicated by a newspaper of general circulation in the area where

30 published or by radio, television, or other form of public broadcast or

31 electronic communication.

32 (c) Written notice by a domestic or foreign corporation to a

33 shareholder is effective when mailed, if correctly addressed to the

34 shareholder's address shown in the corporation's current record of

35 shareholders.

36 (d) Written notice to a domestic or foreign corporation (authorized

37 to transact business in Indiana) may be addressed to its registered agent

38 at its registered office or to the secretary of the corporation at its
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1 principal office shown in the most recent filing of the corporation under

2 this article.

3 (e) Except as provided in subsection (c), written notice is effective

4 at the earliest of the following:

5 (1) When received.

6 (2) Five (5) days after its mailing, as evidenced by the postmark

7 or private carrier receipt, if correctly addressed to the address

8 listed in the most current records of the corporation.

9 (3) On the date shown on the return receipt, if sent by registered

10 or certified United States mail, return receipt requested, and the

11 receipt is signed by or on behalf of the addressee.

12 (f) Oral notice is effective when communicated.

13 (g) If this article prescribes notice requirements for particular

14 circumstances, those requirements govern. If articles of incorporation

15 or bylaws prescribe notice requirements not inconsistent with this

16 section or other provisions of this article, those requirements govern.

17 (h) Notice by electronic transmission is effective if given in

18 accordance with IC 26-2-8-104 and is effective at the time and

19 place determined by IC 26-2-8-114.".

20 Page 8, delete lines 1 through 29.

21 Page 13, between lines 23 and 24, begin a new paragraph and insert:

22 "SECTION 23. IC 23-1-29-4 IS AMENDED TO READ AS

23 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 4. (a) Action required

24 or permitted by this article to be taken at a shareholders' meeting may

25 be taken without a meeting if the action is taken by all the shareholders

26 entitled to vote on the action. The action must be evidenced by one (1)

27 or more written consents describing the action taken, signed by all the

28 shareholders entitled to vote on the action, bearing the date of

29 signature, and delivered to the corporation for inclusion in the minutes

30 or filing with the corporate records.

31 (b) If not otherwise determined under section 7 of this chapter, the

32 record date for determining shareholders entitled to take action without

33 a meeting is the date the first shareholder signs the consent under

34 subsection (a).

35 (c) Action taken under this section is effective when the last

36 shareholder signs the consent, unless the consent specifies a different

37 prior or subsequent effective date.

38 (d) A consent signed under this section has the effect of a meeting
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1 vote and may be described as such in any document.

2 (e) If this article requires that notice of proposed action be given to

3 nonvoting shareholders and the action is to be taken by unanimous

4 consent of the voting shareholders, the corporation must give its

5 nonvoting shareholders written notice of the proposed action at least

6 ten (10) days before the action is taken. The notice must contain or be

7 accompanied by the same material that, under this article, would have

8 been required to be sent to nonvoting shareholders in a notice of

9 meeting at which the proposed action would have been submitted to the

10 shareholders for action.

11 (b) This subsection does not apply to a corporation that has a

12 class of voting shares registered with the United States Securities

13 and Exchange Commission under Section 12 of the Securities

14 Exchange Act of 1934. Unless otherwise provided in the articles of

15 incorporation, any action required or permitted by this article to

16 be taken at a shareholders' meeting may be taken without a

17 meeting, and without prior notice, if consents in writing setting

18 forth the action taken are signed by the holders of outstanding

19 shares having at least the minimum number of votes that would be

20 required to authorize or take the action at a meeting at which all

21 shares entitled to vote on the action were present and voted. The

22 written consent must bear the date of signature of the shareholder

23 who signs the consent and be delivered to the corporation for

24 inclusion in the minutes or filing with the corporate records.

25 (c) If not otherwise fixed under section 7 of this chapter, and if

26 prior board action is not required with respect to the action to be

27 taken without a meeting, the record date for determining the

28 shareholders entitled to take action without a meeting is the first

29 date on which a signed written consent is delivered to the

30 corporation. If not otherwise fixed under section 7 of this chapter,

31 and if prior board action is required with respect to the action to

32 be taken without a meeting, the record date is the close of business

33 on the day the resolution of the board taking the prior action is

34 adopted. A written consent to take a corporate action is not valid

35 unless, not later than sixty (60) days after the earliest date on

36 which a consent delivered to the corporation as required by this

37 section was signed, written consents signed by sufficient

38 shareholders to take the action have been delivered to the
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1 corporation. A written consent may be revoked by a writing to that

2 effect delivered to the corporation before unrevoked written

3 consents sufficient in number to take the corporate action are

4 delivered to the corporation.

5 (d) A consent signed in accordance with this section has the

6 effect of a vote taken at a meeting and may be described as a vote

7 in any document. Unless the articles of incorporation, bylaws, or

8 a resolution of the board of directors provides for a reasonable

9 delay to permit tabulation of written consents, the action taken by

10 written consent is effective when written consents signed by

11 sufficient shareholders to take the action are delivered to the

12 corporation.

13 (e) If this article requires that notice of a proposed action be

14 given to nonvoting shareholders and the action is to be taken by

15 written consent of the voting shareholders, the corporation must

16 give its nonvoting shareholders written notice of the action not

17 more than ten (10) days after:

18 (1) written consents sufficient to take the action have been

19 delivered to the corporation; or

20 (2) the date that tabulation of the written consents has been

21 completed under an authorization as described in subsection

22 (d).

23 The notice must reasonably describe the action taken and contain

24 or be accompanied by the same material that, under any provision

25 of this article, would have been required to be sent to nonvoting

26 shareholders in a notice of a meeting at which the proposed action

27 would have been submitted to the shareholders for action.

28 (f) If action is taken by less than unanimous written consent of

29 the voting shareholders, the corporation must give its

30 nonconsenting voting shareholders written notice of the action not

31 more than ten (10) days after:

32 (1) written consents sufficient to take the action have been

33 delivered to the corporation; or

34 (2) the date that tabulation of the written consents has been

35 completed under an authorization as described in subsection

36 (d).

37 The notice must reasonably describe the action taken and contain

38 or be accompanied by the same material that, under any provision
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1 of this article, would have been required to be sent to voting

2 shareholders in a notice of a meeting at which the proposed action

3 would have been submitted to the shareholders for action.

4 (g) The notice requirements of subsections (e) and (f) do not

5 delay the effectiveness of actions taken by written consent, and a

6 failure to comply with the notice requirements does not invalidate

7 actions taken by written consent. However, this subsection does not

8 limit the power of a court to fashion any appropriate remedy in

9 favor of a shareholder adversely affected by a failure to give timely

10 notice.

11 (h) An electronic transmission may be used to consent to an

12 action if the electronic transmission contains or is accompanied by

13 information from which the corporation can determine the date on

14 which the electronic transmission was signed and that the

15 electronic transmission was authorized by the shareholder, the

16 shareholder's agent, or the shareholder's attorney in fact.

17 (i) Unless otherwise determined by a resolution of the board,

18 delivery of a written consent to the corporation under this section

19 is delivery to the corporation's registered agent at its registered

20 office or to the secretary of the corporation at its principal office.".

21 Page 14, between lines 21 and 22, begin a new paragraph and

22 insert:

23 "SECTION 18. IC 23-1-33-6 IS AMENDED TO READ AS

24 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 6. (a) The articles of

25 incorporation or the bylaws may provide for staggering their terms by

26 dividing the total number of directors into either:

27 (1) two (2) groups, with each group containing one-half (1/2) of

28 the total, as near as may be; or

29 (2) if there are more than two (2) directors, three (3) groups, with

30 each group containing one-third (1/3) of the total, as near as may

31 be.

32 (b) In the event that terms are staggered under subsection (a), the

33 terms of directors in the first group expire at the first annual

34 shareholders' meeting after their election, the terms of the second group

35 expire at the second annual shareholders' meeting after their election,

36 and the terms of the third group, if any, expire at the third annual

37 shareholders' meeting after their election. At each annual shareholders'

38 meeting held thereafter, directors shall be chosen for a term of two (2)
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1 years or three (3) years, as the case may be, to succeed those whose

2 terms expire.

3 (c) A corporation that has a class of voting shares registered

4 with the Securities and Exchange Commission under Section 12 of

5 the Securities Exchange Act of 1934 shall provide for staggering

6 the terms of directors in accordance with this section unless, not

7 later than thirty (30) days after the later of:

8 (1) July 1, 2009; or

9 (2) the time when the corporation's voting shares are

10 registered with the Securities and Exchange Commission

11 under Section 12 of the Securities Exchange Act of 1934;

12 the board of directors of the corporation adopts a bylaw expressly

13 electing not to be governed by this subsection. However, an election

14 not to be governed by this subsection may be rescinded by a

15 subsequent action of the board of directors unless the original

16 articles of incorporation contain a provision expressly electing not

17 to be governed by this subsection.

18 (d) If the board fails to provide for the staggering of the terms

19 of directors as required by subsection (c), the board must be

20 staggered as follows:

21 (1) The first group comprises one-third (1/3) of the directors

22 or one-third (1/3) of the directors rounded to the nearest

23 higher whole number if the number of directors is not

24 divisible by three (3) without any remaining.

25 (2) The second group comprises one-third (1/3) of the

26 directors or one-third (1/3) of the directors rounded to the

27 nearest higher whole number if the number of directors is not

28 divisible by three (3) without two (2) remaining.

29 (3) The third group comprises one-third (1/3) of the directors

30 or one-third (1/3) of the directors rounded to the nearest

31 lower whole number if the number of directors is not divisible

32 by three (3) without any remaining.

33 The directors shall be placed into the groups established by this

34 subsection alphabetically by last name.".

35 Page 15, line 11, after "unless" insert ":

36 (1)".

37 Page 15, line 12, after "date" delete "." and insert ", in which case

38 the consent is effective on that date; or
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1 (2) no effective date contemplated by subdivision (1) is

2 designated and the action taken under this section is taken

3 electronically as contemplated by IC 26-2-8. If action is taken

4 as contemplated by IC 26-2-8, the effective date is determined

5 in accordance with IC 26-2-8.".

6 Page 15, line 12, beginning with "A" begin a new line blocked left.

7 Page 15, between lines 17 and 18, begin a new paragraph and insert:

8 "(d) Action taken without a meeting is an organic action (as

9 defined in IC 26-2-8-102(15)).

10 SECTION 28. IC 23-1-35-1 IS AMENDED TO READ AS

11 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 1. (a) A director shall,

12 based on facts then known to the director, discharge the duties as a

13 director, including the director's duties as a member of a committee:

14 (1) in good faith;

15 (2) with the care an ordinarily prudent person in a like position

16 would exercise under similar circumstances; and

17 (3) in a manner the director reasonably believes to be in the best

18 interests of the corporation.

19 (b) In discharging the director's duties a director is entitled to rely

20 on information, opinions, reports, or statements, including financial

21 statements and other financial data, if prepared or presented by:

22 (1) one (1) or more officers or employees of the corporation

23 whom the director reasonably believes to be reliable and

24 competent in the matters presented;

25 (2) legal counsel, public accountants, or other persons as to

26 matters the director reasonably believes are within the person's

27 professional or expert competence; or

28 (3) a committee of the board of directors of which the director is

29 not a member if the director reasonably believes the committee

30 merits confidence.

31 (c) A director is not acting in good faith if the director has

32 knowledge concerning the matter in question that makes reliance

33 otherwise permitted by subsection (b) unwarranted.

34 (d) A director may, in considering the best interests of a corporation,

35 consider the effects of any action on shareholders, employees,

36 suppliers, and customers of the corporation, and communities in which

37 offices or other facilities of the corporation are located, and any other

38 factors the director considers pertinent.
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1 (e) A director is not liable for any action taken as a director, or any

2 failure to take any action, regardless of the nature of the alleged

3 breach of duty, including alleged breaches of the duty of care, the

4 duty of loyalty, and the duty of good faith, unless:

5 (1) the director has breached or failed to perform the duties of the

6 director's office in compliance with this section; and

7 (2) the breach or failure to perform constitutes willful misconduct

8 or recklessness.

9 (f) In enacting this article, the general assembly established

10 corporate governance rules for Indiana corporations, including in this

11 chapter, the standards of conduct applicable to directors of Indiana

12 corporations, and the corporate constituent groups and interests that a

13 director may take into account in exercising the director's business

14 judgment. The general assembly intends to reaffirm certain of these

15 corporate governance rules to ensure that the directors of Indiana

16 corporations, in exercising their business judgment, are not required to

17 approve a proposed corporate action if the directors in good faith

18 determine, after considering and weighing as they deem appropriate the

19 effects of such action on the corporation's constituents, that such action

20 is not in the best interests of the corporation. In making such

21 determination, directors are not required to consider the effects of a

22 proposed corporate action on any particular corporate constituent group

23 or interest as a dominant or controlling factor. Without limiting the

24 generality of the foregoing, directors are not required to render

25 inapplicable any of the provisions of IC 23-1-43, to redeem any rights

26 under or to render inapplicable a shareholder rights plan adopted

27 pursuant to IC 23-1-26-5, or to take or decline to take any other action

28 under this article, solely because of the effect such action might have

29 on a proposed acquisition of control of the corporation or the amounts

30 that might be paid to shareholders under such an acquisition. Certain

31 judicial decisions in Delaware and other jurisdictions, which might

32 otherwise be looked to for guidance in interpreting Indiana corporate

33 law, including decisions relating to potential change of control

34 transactions that impose a different or higher degree of scrutiny on

35 actions taken by directors in response to a proposed acquisition of

36 control of the corporation, are inconsistent with the proper application

37 of the business judgment rule under this article. Therefore, the general

38 assembly intends:
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1 (1) to reaffirm that this section allows directors the full discretion

2 to weigh the factors enumerated in subsection (d) as they deem

3 appropriate; and

4 (2) to protect both directors and the validity of corporate action

5 taken by them in the good faith exercise of their business

6 judgment after reasonable investigation.

7 (g) In taking or declining to take any action, or in making or

8 declining to make any recommendation to the shareholders of the

9 corporation with respect to any matter, a board of directors may, in its

10 discretion, consider both the short term and long term best interests of

11 the corporation, taking into account, and weighing as the directors

12 deem appropriate, the effects thereof on the corporation's shareholders

13 and the other corporate constituent groups and interests listed or

14 described in subsection (d), as well as any other factors deemed

15 pertinent by the directors under subsection (d). If a determination is

16 made with respect to the foregoing with the approval of a majority of

17 the disinterested directors of the board of directors, that determination

18 shall conclusively be presumed to be valid unless it can be

19 demonstrated that the determination was not made in good faith after

20 reasonable investigation.

21 (h) For the purposes of subsection (g), a director is disinterested if:

22 (1) the director does not have a conflict of interest, within the

23 meaning of section 2 of this chapter, in connection with the action

24 or recommendation in question;

25 (2) in connection with matters described in IC 23-1-32 the

26 director is disinterested (as defined in IC 23-1-32-4(d));

27 (3) in connection with any matter involving or otherwise

28 affecting:

29 (A) a control share acquisition (as defined in IC 23-1-42-2) or

30 any matter related to a control share acquisition under

31 IC 23-1-42 or other provisions of this article;

32 (B) a business combination (as defined in IC 23-1-43-5) or any

33 matter related to a business combination under IC 23-1-43

34 (including a person becoming an interested shareholder) or

35 other provisions of this article; or

36 (C) any transaction that may result in a change of control (as

37 defined in IC 23-1-22-4) of the corporation;

38 the director is not an employee of the corporation; and
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1 (4) in connection with any matter involving or otherwise

2 affecting:

3 (A) a control share acquisition (as defined in IC 23-1-42-2) or

4 any matter related to a control share acquisition under

5 IC 23-1-42 or other provisions of this article;

6 (B) a business combination (as defined in IC 23-1-43-5) or any

7 matter related to a business combination under IC 23-1-43

8 (including a person becoming an interested shareholder) or

9 other provisions of this article; or

10 (C) any transaction that may result in a change of control (as

11 defined in IC 23-1-22-4) of the corporation;

12 the director is not an affiliate or associate of, or was not

13 nominated or designated as a director by, a person proposing any

14 of the transactions described in clause (A), (B), or (C).

15 (i) A person may be disinterested under this section even though the

16 person is a director or shareholder of the corporation.".

17 Page 22, between lines 7 and 8, begin a new paragraph and insert:

18 "SECTION 37. IC 23-1-42-4 IS AMENDED TO READ AS

19 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 4. (a) As used in this

20 chapter, "issuing public corporation" means a corporation that has:

21 (1) one hundred (100) or more shareholders;

22 (2) its principal place of business or its principal office in

23 Indiana, or substantial that owns or controls assets within

24 Indiana having a fair market value of more than one million

25 dollars ($1,000,000); and

26 (3) either:

27 (A) more than ten percent (10%) of its shareholders resident

28 in Indiana;

29 (B) more than ten percent (10%) of its shares owned of record

30 or owned beneficially by Indiana residents; or

31 (C) ten one thousand (10,000) (1,000) shareholders resident in

32 Indiana.

33 (b) The residence of a record shareholder is presumed to be the

34 address appearing in the records of the corporation.

35 (c) Shares held by banks (except as trustee or guardian), brokers or

36 nominees shall be disregarded for purposes of calculating the

37 percentages or numbers described in this section.

38 SECTION 38. IC 23-1-43-4 IS AMENDED TO READ AS
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1 FOLLOWS [EFFECTIVE JULY 1, 2009]: Sec. 4. As used in this

2 chapter, "beneficial owner", when used with respect to any shares,

3 means a person that:

4 (1) individually or with or through any of its affiliates or

5 associates, beneficially owns the shares (directly or indirectly);

6 (2) individually or with or through any of its affiliates or

7 associates, has:

8 (A) the right to acquire the shares (whether the right is

9 exercisable immediately or only after the passage of time)

10 under any agreement, arrangement, or understanding (whether

11 or not in writing), or upon the exercise of conversion rights,

12 exchange rights, warrants or options, or otherwise (however,

13 a person is not considered the beneficial owner of shares

14 tendered under a tender or exchange offer made by the person

15 or any of the person's affiliates or associates until the tendered

16 shares are accepted for purchase or exchange); or

17 (B) the right to vote the shares under any agreement,

18 arrangement, or understanding (whether or not in writing)

19 (however, a person is not considered the beneficial owner of

20 any shares under this clause if the agreement, arrangement, or

21 understanding to vote the shares arises solely from a revocable

22 proxy or consent given in response to a proxy or consent

23 solicitation made in accordance with the applicable regulations

24 under the Exchange Act and is not then reportable on a

25 Schedule 13D under the Exchange Act, or any comparable or

26 successor report); or

27 (3) has any agreement, arrangement, or understanding (whether

28 or not in writing) for the purpose of acquiring, holding, voting

29 (except voting under a revocable proxy or consent as described in

30 subdivision (2)(B)), or disposing of the shares with any other

31 person that beneficially owns, or whose affiliates or associates

32 beneficially own, directly or indirectly, the shares.

33 has the meaning set forth in IC 23-1-20-3.5.".

34 Page 24, between lines 4 and 5, begin a new paragraph and insert:

35 "SECTION 29. IC 26-2-8-104, AS AMENDED BY P.L.110-2008,

36 SECTION 11, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

37 JULY 1, 2009]: Sec. 104. (a) This chapter does not require that a

38 record or signature be created, generated, sent, communicated,
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1 received, stored, or otherwise processed or used by electronic means or

2 in electronic form.

3 (b) This chapter only applies to transactions between parties each of

4 which has agreed to conduct transactions electronically. An agreement

5 to conduct transactions electronically is determined from the context

6 and surrounding circumstances, including the parties' conduct. A

7 constituent of a business entity and a business entity are presumed to

8 have agreed to conduct organic actions electronically unless and to the

9 extent:

10 (1) the governing documents of the business entity limit or

11 prohibit, in whole or in part, the use of electronic signatures,

12 electronic records, or both; or

13 (2) the business entity expressly states the method, means, or

14 requirement by which a constituent may respond to or participate

15 in any organic action, including imposing a requirement that

16 participants use a specific form of writing, record, or signature.

17 Unless and to the extent limited or prohibited in the governing

18 documents of a business entity, any electronic record or electronic

19 signature to be sent to a constituent is properly sent if sent in the

20 manner and to the electronic address or other means of receipt

21 designated by the constituent to receive the electronic record or

22 electronic signature as shown in the current records of the business

23 entity. If the electronic record is a notice, it is effective when sent.

24 Unless and to the extent limited or prohibited, any electronic record or

25 electronic signature sent by a constituent to a business entity shall be

26 considered properly sent if it is sent in a manner designated by the

27 business entity to an electronic address or other location designated by

28 the business entity in a publication or notice provided by the business

29 entity to the constituent. If the electronic record is a notice, it is

30 effective upon receipt. The publication or notice may be included in the

31 governing documents of the business entity, may be communicated to

32 the constituent in writing, or may be transmitted by any other means

33 selected by the business entity that is reasonably likely to convey the

34 information to the constituent. A constituent or business entity may

35 revoke or change any instruction regarding the manner, electronic

36 address, or means of receipt the person requires for electronic records

37 or electronic signatures by sending notice of the change and the

38 corresponding new information.
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1 (c) If a party agrees to conduct a transaction electronically, this

2 chapter does not prohibit the party from refusing to conduct other

3 transactions electronically. This subsection may not be varied by

4 agreement.

5 (d) Except as otherwise provided in this chapter, the effect of any

6 provision of this chapter may be varied by agreement. The presence in

7 certain provisions of this chapter of the words "unless otherwise

8 agreed", or words of similar import, does not imply that the effect of

9 other provisions may not be varied by agreement.

10 (e) Whether an electronic record or electronic signature has legal

11 consequences is determined by this chapter, if applicable, and

12 otherwise by other applicable law.".

13 Page 24, line 5, delete "IC 23-1-53-2 IS" and insert "THE

14 FOLLOWING ARE".

15 Page 24, line 6, delete "." and insert ": IC 23-1-53-2; IC 23-1-29-4.5;

16 IC 23-1-43-4.".

17 Renumber all SECTIONS consecutively.

(Reference is to SB 450 as introduced.)

and when so amended that said bill do pass.

Committee Vote:  Yeas  9, Nays  0.

____________________________________

Bray Chairperson
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